When faced with the suspension of territorial claims and the restriction on state sovereignty being exercised in Antarctica, the aforementioned Antarctic Treaty establishes various mechanisms for the protection of the Antarctic territory and in its Article XIII rules that "it shall be open for accession by any State that is a Member of the United Nations, or by any other State which may be invited to accede to the Treaty with the consent of all the Contracting Parties (…)". Subsequently, in addition to the twelve states that were the original signers, 38 states have joined and formed a group of 50 member states of the Antarctic Treaty divided into two categories: Consultative and NonConsultative Parties.
The criteria to designate a party as consultative or non-consultative depends on the scientifi c activity that it is developing in Antarctica, more specifi cally: (i) the conducting of important scientifi c research, (ii) the establishment of a scientifi c station, or (iii) the dispatch of a scientifi c expedition. If a state complies with one of the three previously mentioned items, it is considered a Consultative Party and, on the contrary, if it does not carry out any of the aforementioned activities, it is then considered a Non-Consultative Party 13 . Currently, there are 28 Consultative Parties that participate in meetings and can make decisions and 22 Non-Consultative Parties that are invited to attend meetings, but they do not participate in the decision making process.
However, given that not all the states that are members of the United Nations Organization are part of the Antarctic Treaty and the complementary treaties or that some state party can denounce the Antarctic Treaty, the research question that we are attempting to address in this article emerges. It consists in determining if, in the case that the mechanisms of mentioned treaty that are meant to protect the legally protected rights should fail, it could be argued that the Antarctic Treaty, especially the principal of the peaceful usage of Antarctica, constitutes a custom in international law and, therefore, it is the source of valid law enforceable against third party states that are not party to the Antarctic Treaty.
The hypothesis that will guide this work consists in asserting that the protection mechanisms of the Antarctic territory contemplated in the Antarctic Treaty could be insuffi cient legally against third party states. However, there are arguments to sustain, not without diffi culties, that the above mentioned treaty, and mainly the principle of peaceful usage of the Antarctic territory contained in it, has generated a custom in international public law as a general practice and, therefore, with opinio juris is a source of valid international law and enforceable against third state parties that are not part of the Antarctic Treaty.
In order to demonstrate the previous hypothesis, this paper will fi rst show how the decision to sign the Antarctic Treaty was arrived at and the legal rights protected by it. Subsequently, it will analyze the reach of the Antarctic territory's protection mechanisms with respect to that established in the Antarctic Treaty. Thirdly, it will refl ect on the arguments in favor of asserting that the Antarctic Treaty has generated custom in international public law for third party states. Finally, it will share the relevant conclusions.
Before beginning with the development of this paper, it is pertinent to clarify that given the complexity of the Antarctic System and the Antarctic Treaty as its cornerstone this paper will concentrate on the Antarctic Treaty since what is advocated for in said treaty is applicable to the Antarctic System with respect to the material that will be visited below.
THE ANTARCTIC TREATY AND THE PROTECTED LEGAL INTEREST

About the Antarctic Treaty
The Antarctic Treaty took place during a period of change in the concept of international relations, as a result of a general weariness with war during World War II and individual decisions made by states that led to it. According to the conviction of the day, decisions in international material should be collective and concerted instead of being made individually and based on political force. 14 .
Spanier illustrates this change with the following words from former President Roosevelt "(new international relations should) mean the end of a system of unilateral actions, exclusive alliances, spheres of infl uence, balance of power, and all the other measures that have been attempted throughout the centuries and that have always failed (…) we propose the substitution of all of this for a universal organization in which all the nations lovers of peace will have every possibility to unite"
Examples of this change are evident in the actions carried out by Albert Einstein who, in 1939, signed a letter to President Roosevelt to ask him to promote a research program on the splitting of the atom and, after World War II, defended a constitution for a "global government" as the only possible guarantee of world peace 15 or in the proposal of former President Truman with respect to the atomic arsenal and the means for its production that consisted in the United Nations assuming responsibility for its handling 16 .
In this environment of cooperation and multilateralism 17 , the Washington Conference took place between October 15 and December 1, 1959 and the outcome was the Antarctic Treaty that began to take effect in 1961.
It should be recognized that there have been multiple diplomatic initiatives that to a lesser or greater degree have contributed to the creation of the Antarctic Treaty 14 Spanier (1991) Gaddis (2008) p. 69. 17 Not without resentments and rivalries for various reasons between those involving themselves in the Cold War that was already in the making. At this time the Cold War was a fact, and the rivalry between the Soviet block and the United States was more than obvious since 1946 when George F. Kennan registered it in his celebrated "long telegram" and in the Foreign Affairs article titled: "Sources of Soviet Conduct", in which the most relevant fragment excesses: "It is evident that the United States cannot wait, in the near future, to enjoy the political intimacy of the Soviet regime. It should continue to consider the Soviet Union as a rival, not a partner, in the political arena. It should continue to expect that Soviet politics do not refl ect any abstract of both peace and stability, no real faith in the possibility of a happy, permanent coexistence of the socialist and capitalist worlds, but rather more like a careful, persistent pressure aimed at perturbing and debilitating the infl uence and power of the rival." Kennan (1991) p. 145. since James Cook circumnavigated Antarctica on January 17, 1773 18 and the following exploration race and conquest of the Antarctic territory by men such as Amudsen, Scott and Shackleton, among others 19 , until the Treaty came into effect.
For example, Professor Orrego Vicuña 20 says that in the fi rst half of the 20th century in different international and academic forums three positions about how to approach the topic of Antarctica were posed. The fi rst stance laid out the creation of "an international mechanism to organize cooperation in Antarctica that would be restricted, in general, to the directly involved countries", The second stance "contemplated forms of internationalization based on practical criteria that involved the cooperation of specifi c fi elds of activity", and the third position consisted of a "general internationalization of Antarctica, within the scope of the United Nations, or the creation of a special organization", Parallel to the last position, in 1948, former President Harry Truman gave two proposals about a legal international regime for Antarctica to the seven states 21 that had laid claims on the territory 22 . The fi rst proposal consisted in putting Antarctica under a trust of the United Nations Organization and the second proposal, that excluded the then Soviet Union, consisted in a limited internationalization of Antarctica by way of a condominium, in which the states that laid claim would have collective sovereignty in accordance with the norms of international public law and the international experience in material dating back to the 12th century B.C 23 .
These proposals were unanimously turned down by the states laying claim and Chile suggested an alternative proposal known as "Plan Escudero", in honor of its creator the diplomat and professor Julio Escudero Guzmán. This plan was the foundation for the current Article IV of the Antarctic Treaty and was based on the 1908 statu quo agreements between the European powers and applicable to the Baltic Sea 24 . It consisted in the creation of a system of modus vivendi in which the seven nations that laid claim to territory in the white continent would suspend their claims through a moratorium and would be able to work together in Antarctica without any of them having to abandon their aspirations 25 . This proposal was not accepted for a long time.
In the 50s of the last century, there were various incidents that showed the growing tension surrounding the Question of Antarctica. Chile, Argentina, and Great Britain started a competition to back their respective claims, which generated considerable friction, such as, the dismantling of the Argentine and Chilean bases on Deception Island 18 Lüdecke (2009) p. 50. 19 Howkins identifi es other explorers less known internationally such as Otto Nordenskjold (Sweden), Douglas Mawson (Australia), Jean Baptiste Charcot (France), Nobu Shirase (Japan), Adrien De Gerlache (Belgium), Julián Irizar (Argentina) y Luis Pardo (Chile). See Howkins (2009) p. 3. 20 Orrego (1994) p. 597 et seq. 21 Great Britain (1908 ), New Zealand (1923 ), France (1924 , Australia (1933 ), Norway (1939 ), Chile (1940 and Argentina (1942) . 22 Blum (1994) p. 2. 23 On the historical experience relating to the condominium, see Samuels (2008) pp. 732-780. 24 Berguño (2009) p. 72. 25 Barros (1990) p. 855. by the crew of the British ship HMS Snipe by means of bombarding these bases. In addition to this, there was pressure from countries, such as India, that took the Antarctic problem to the General Assembly of the United Nations 26 and the very own pressures from the intensifi cation of the Cold War.
In this context, the International Geophysical Year played an important role in the management and the creation of the Antarctic Treaty 27 . The International Geophysical Year was a worldwide event on the study of natural phenomenon, sponsored by the United Nations that took place between July 1, 1957 and December 31, 1958 .
During a conference to prepare for the International Geophysical Year, it was decided that the two regions that should be explored were Antarctica and outer space. This translated into more interest in Antarctica from many states, particularly those that had territorial claims on the white continent, plus the United States, the former Union of Soviet Socialist Republics, Belgium, Japan, and South Africa, that proceeded to establish 60 winter bases in Antarctica and the islands in the Southern Ocean for research purposes 28 .
While the implementation of the International Geophysical Year helped to diffuse the diplomatic confl icts in the Antarctic territory and prepared a path towards negotiation by way of carrying out scientifi c activities 29 Lincoln (1995) p. 4. 29 The cooperation between researchers during the International Geophysical Year led to the formation of the Scientifi c Committee of Antarctic Research (SCAR), an organization of scientifi c cooperation. 30 National Security Council (United States). NSC 5804/1, p. 485. 31 On the disputes and diffi culties in the diplomatic negotiation, consult among others: Bergin (1988) ; State Department (1991) ; Van Der Essen (1996) . previously listed North American objectives and the proposed "Plan Escudero" that is currently Article IV of the treaty 32 .
On the protected legal interest
Considering the complexity of the topic that it regulates, the structure of the Antarctic Treaty is relatively simple. It begins with a preamble in which the signing states 33 express the importance of Antarctica being used for peaceful purposes, the importance of scientifi c contributions, and the establishment of scientifi c bases for cooperation. Following this, 14 articles are included that form the base for the regulation of the current Antarctic System of which the Antarctic Treaty is its cornerstone.
With respect to the legally protected interest, it can be said that it is dual, or to be clearer, there are two legal interests protected by the Antarctic Treaty depending on the activity being carried out there. On one hand, for certain activities the legal interest is the territory that is regulated by the Antarctic Treaty, this is to the south of 60 th parallel (Article IV, Antarctic Treaty) and, on the other hand, there are activities where the legally protected interest is the environment in Antarctica.
The reason for this difference rests on the fact that while carrying out activities in which the protected legal interest is the Antarctic territory in its entirety, one cannot physically enter Antarctica to carry out the said activities or, in other words, there is a total prohibition with respect to the Antarctic space. In the second type of activity, one can have a physical presence in the white continent, but cannot affect the environment of Antarctica.
Among the activities where the legally protected interest is the entire Antarctic territory and, therefore, their practice is banned, it can be found: However, after having seen the analysis of the legally protected interests, we should use as a reference, although be it concise in order not to get away from the objectives of this paper, that the protection and the regulations over the Antarctic territory have continued to be perfected with the development of the Antarctic System, of which the Antarctic Treaty is the fi rst pillar. With this the legal interests and the permitted, limited, or banned activities also have been extended and developed in the other treaties that make up the aforementioned Antarctic System.
It is worth quoting the most relevant examples of the instruments that make up the Antarctic System that follow the logic of Antarctica as a legally protected interest as far as its territory and the Antarctic environment, in which Antarctica is the space that one can use for certain purposes without substantially altering the environment:
• "Agreed Measures for the Protection of Antarctic Flora and Fauna", adopted in Belgium, in 1964, it establishes Antarctica as a "special zone for conservation". Additionally, it establishes a regime for specifi c protection with respect to certain Antarctic fl ora and fauna ("Protected Species") and it establishes special zones in the Antarctic territory such as in the case of the "Especially Protected Zones" and "Sites of Special Scientifi c Interest".
• "Convention for the Conservation of the Antarctic Seals", adopted in London, in 1972, in which boundaries for catching seal species are established, and catch zones and closed seasons are designated.
• "Convention for the Conservation of Antarctic Living Marine Resources" that was adopted in Canberra, Australia, in 1980, and took effect in 1982. This convention had as its objective the conservation of all Antarctic living marine resources (fi sh populations, mollusks, crustaceans, and all the other species of living organisms, including birds, with the exception of whales and seals that are included in other previous international agreements). The convention establishes as a measure of conservation "the rational usage" of living resources.
• "Protocol on Environment Protection to the Antarctic Treaty" or the Madrid Protocol, as it is best known since it was adopted in this city in 1991. This protocol establishes that Antarctica is a "natural reserve dedicated to peace and science" and explicitly prohibits whatever type of activity related to Antarctic mineral resources. The protocol has annexes that refer specifi cally to the following:
1. Impact evaluation on the environment. 2. Conservation of the Antarctic fl ora and fauna. 3. Elimination and treatment of residues. 4. Prevention of marine contamination. 5. System of protected areas. 6. Eminent responsibility for environmental emergencies.
Principles contained in the Antarctic Treaty
The Antarctic Treaty (A.T.) contains various principles that are the result of the entire diplomatic process carried out for its creation and of the necessary agreements so that the management of the white continent could be viable. These principles are:
1. Peaceful usage of the Antarctic territory (Article I, A.T.). Another principle exists that is not specifi cally declared in the text of the Antarctic Treaty, but that has been fundamental for the sustainability and development of the Antarctic System. This principle is that of consensus in the making of decisions that is concretely seen in the Consultative Meetings (Article IX, A.T.) that will be dealt with further on. There are examples of this principle in some parts of the Antarctic Treaty, such as that established in Article XII of the A.T. with respect to the modifi cation of the same treaty and it is done under the following terms that reveal the mentioned principle: "This Treaty could be modifi ed or amended, at whatever moment, with the unanimous consent of the Contracting Parties (…)", It cannot be stressed enough that the mentioned principles currently are being put to the test by some of the trends that are being seen in Antarctic activities, such as bioprospecting 34 , the regulating of aquatic subglacial research 35 , tourism, climate change, whale hunting 36 , and the problem of the continental shelf, which is a topic of great importance in the Chilean Antarctic policy 37 and to which we will dedicate a few sentences. 34 On the diffi culties that bioprospecting represents for the Antarctic Treaty, consult among others: Villamizar (2012); Hemmings (2010); Tvedt (2010) . 35 On the specifi c see Scott (2008) . 36 On the specifi c see International Court of Justice, Australia vs. Japan. 37 On the specifi c see Gorostegui and Waghorn (2012) .
The problem of the continental shelf is basically a confl ict between the provisions of the Antarctic Treaty and the regulations of the United Nations Convention on the Law of Sea of 1982 (UNCLOS). While the Antarctic Treaty and its Article IV establishes that while it is in force "(…) there will be no new claims on territorial sovereignty in Antarctica, nor will previously enforced claims be extended (…)", the UNCLOS in its Article 76 regulates all with respect to the continental shelf and, thus, the coastal states can claim this shelf as part of their territory.
In fact, this claim on the continental shelf has been put before the Commission on the Limits of the Continental Shelf on behalf of various states. 
PROTECTION MECHANISMS OF THE ANTARTIC TERRITORY CONTAINED IN THE ANTARCTIC TREATY
Given the legally protected interests indicated in the previous section, we proceed now to present the mechanisms set out by the same Antarctic Treaty to protect these legal interests and guarantee the peaceful purposes for which the Antarctic territory should be used. The classifi cation that we present is carried out to achieve a better understanding of that expressed in the treaty since there is no systematization of the mechanisms in this one, but rather a statement in such a manner that, for the person not well-versed in the Antarctic Treaty, the Antarctic protection mechanisms can become a diffi cult topic to understand.
Observers 40
Article VII of the Antarctic Treaty establishes this mechanism with "the purpose of promoting the objectives and assuring the use of the regulations" in the treaty and consists in the states that are able to participate in the Consultative Meetings (contemplated in Article IX of the treaty) having the right to designate observers to carry out inspections. In order 38 Chile did it as a "Preliminary Information Statement". 39 On the specifi c see Scott (2009) . 40 Given the advances in the Antarctic System, there are currently specialized observers according to determined areas of protection. This is the case for the observers of the Commission for the Conservation of Antarctic Living Marine Resources, observers for the Scientifi c Committee on Antarctic Research (otherwise known as SCAR), observers SCAR in agreement with the Convention for the Conservation of Antarctic Seals, observers of the Council of Managers of Antarctic National Programs.
to make the mechanisms effective, these observers (that are nationals of the Contracting Party that designates them) have the freedom to access at any moment the following:
1. Each and every Antarctic region. 2. All of the stations, installations, and teams that can be found in the Antarctic territory. 3. All of the ships and airplanes at the points of embarkation and disembarkation of personnel or cargo in Antarctica. 4. Carry out aerial observations in any moment in each and every Antarctic region
In order for this mechanism to be effective, the Contracting Parties should report in advanced the following:
1. All expeditions to Antarctica and within Antarctica in which their ships or nationals participate and all expeditions to Antarctica that are organized or begin in their territory 2. All stations in Antarctica staffed by their nationals 3. All personnel or military team that they are planning on bringing to Antarctica
National Jurisdiction and Consultations
This mechanism makes up one of the few events in which the extraterritorial nature of national law operates since, as jurisprudence of the Permanent Court of International Justice reminds us in the well-known Lotus case, "(…) jurisdiction is certainly territorial; it cannot be exerted outside the territory more than under a rule that permits belonging to the customary international law or a convention" 41 .
According to Article VIII of the Antarctic Treaty, the designated observers, scientifi c personnel, and their accompanying personnel members are subject to the jurisdiction of the Contracting Party of which they are nationals, in terms of the actions and omissions that take place while they are in Antarctica with the purpose of fulfi lling their duties. In the case of controversy over exercising jurisdiction, a mechanism of Immediate Consultation is sustained with the objective of reaching a mutually acceptable solution.
In other words, given that in accordance with Article IV one cannot exert sovereignty over the Antarctic territory, but it is unacceptable that certain actions or omissions remain unpunished, the mentioned Article VIII divides the form of applicable jurisdiction into people that have privileges and those that do not 42 .
Those that have the privilege of having as applicable jurisdiction that of their nationality are the observers, scientifi c personnel, and support staff. Those that do not have the privilege of having as jurisdiction that of their nationality are all those that belong to the exceptional personnel or in other words tourists, visitors, etc. In the case of the non-privileged, the mechanism to determine the applicable jurisdiction is that of the Consultations, for which one should in principle turn to the custom of international public law in order to defi ne the applicable jurisdiction.
This mechanism of National Jurisdiction and Immediate Consultations are backed by the Consultative Meetings, which will be dealt with further along, but some practical cases that have been presented have revealed serious defi ciencies, such as those in the following examples:
• Dr. Rodney Marks was a young Australian astrophysicist that passed away on Antarctic territory on May 12, 2000, during a research expedition. Dr. Marks was employed by the Smithsonian Astrophysical Observatory (SAO) on the AmundsenScott Base that is a North American station in Antarctica. According to North American authorities, Dr. Marks died of natural causes, but when the body arrived in New Zealand and was examined by a forensic doctor it was determined that Marks had a high dose of methanol in his system 43 . In this case, the United States as well as New Zealand were interested in applying their jurisdiction, the United States as the employer and New Zealand since the event happened in a zone that they declare as their own. As one might expect, the delays in defi ning the corresponding jurisdiction have affected the investigation and even in 2008, eight years after his death, there was still no cause found for the death of the young astrophysicist.
• In 1981, some customs offi cials from New Zealand opened and confi scated large quantities of mail from the United States addressed to United States workers residing in Antarctica, after it was discovered that they contained numerous packages of marijuana and other illegal drugs. The police in New Zealand detained and interrogated the addressees upon returning home from Antarctica through New Zealand. After the interrogations, a United States naval offi cer was tried in court and condemned to jail in New Zealand, while the charges fi led against another three United States civilians were thrown out. Neither the United States military authorities nor the federal government pressed charges against these individuals 44 .
Consultative Meetings
According to that establish in Article IX of the Antarctic Treaty, Consultative Meetings take place every year, with the purpose of "(…) exchanging information, mutually seeking advice on matters of common interest related with Antarctica, and formulating, considering, and recommending The Consultative Meetings are a multidimensional forum that have allowed for the constant advancement of the Antarctic System and which allow for everything from the exchange of points of view to negotiations on binding instruments.
In this order of ideas, the Consultative Meetings are: (i) a political forum since they allow for political dialogue among the states party to the treaty; (ii) a coordination forum because through these meetings reports by the observers to the representatives of the parties are delivered and in this way the Antarctic System can be coordinated (Article IX, number 3, Antarctic Treaty); (iii) a regulation forum because regulatory "measures" are recommended for activities being developed in Antarctic territory 45 .
Regarding the regulatory topic, the so called "measures" taken in the framework of the Consultative Meetings follow a procedure in which, in fi rst place, various members in an informal setting discuss a proposal for a series of recommendations and negotiate their content. Once the text has been agreed upon, the measure is formally presented to the respective Consultative Meeting. In the plenary discussion, the representatives agree by consensus to adopt the measure. The representatives then recommend the approval of the adopted measure to their respective governments. During this third phase, each government decides through its own internal process if they will accept the measure. The fi nal phase is the approval of the measure and its subsequent incorporation in the own legislation of the states parties 46 .
One of the aspects to consider, for the protection of Antarctica, is the degree of obligation of the "measures" recommended in these Consultative Meetings. Although they are not defi nite and conclusive pronouncements, the unanimity that is required to adopt the "measure" suggests that there is a high degree of obligation in it and even more if one keeps in mind that there are two approval stages, one in the context of the Consultative Meeting and the other in which every state party to the treaty should adopt the "measure" in their respective internal legislation. Thus, if there is rule of law, it is obligatory according to the principle of legality. It is for this reason that we dare to assert along with Joyner 47 that there is obligation in the "measures" adopted in the Consultative Meetings.
Appropriate Efforts and the States Parties
Another protection mechanism of the Antarctic territory, so that no one carries out any type of activity contrary to the intentions of the Antarctic Treaty, concerns the appropriate efforts of the states, such as that established in Article X of the Antarctic Treaty. These efforts, that should be compatible with the United Nations Charter, 45 On legal validity see : Joyner (1998) . 46 Secretary of the Antarctic Treaty (2011) p. 9 et seq. 47 Joyner (1998) .
constitute a very powerful mechanism given that the fi ve permanent members of the Security Council of the United Nations are party to the Antarctic Treaty, and if on top of this the quantity of soldiers, population, gross domestic product, among others is added up from the 50 states parties to the treaty it is obvious that the states that are not parties to the Antarctic Treaty are at a great disadvantage in the case that they attempt to change the status quo in Antarctica either individually or collectively.
In addition to diplomatic, economic, and military power that the Antarctic Treaty member states possess, a very serious aspect to consider is the coherence among the members of the Antarctic Treaty in materials concerning the subject matter of Antarctica since, despite the possible internal struggles within the group, the states parties have proven to be accomplices when faced with concerning challenges in the Antarctic System.
Perhaps the most emblematic event of coherence took place during the 40 th session of the United Nations General Assembly in 1985 when during this event, within the context of the so-called "Question of Antarctica" 48 , the General Assembly wanted to vote on resolutions against South Africa for the apartheid policies that it had in place. Except for China and Peru, all of the states parties to the Antarctic Treaty announced that they would not participate in the vote. Peru voted for one of the resolutions, but immediately made clear that its vote did not affect the Antarctic System 49 .
When considering that South Africa had been suspended from the United Nations General Assembly, the fi nal text of the resolution on the "Question of Antarctica" in this session deals in a benevolent way with the condemnation of South Africa in the following terms:
"The General Assembly (…) 1. Observes with worry that the apartheid regime in South Africa continues to maintain its condition as Consultative Party to the Antarctic Treaty; 2. Urges the Consultative Parties of the Antarctic Treaty to exclude the racist regime of apartheid in South Africa from participation in Consultative Party meetings as soon as possible;" (ONU, 40/156).
Of course, the members of the Antarctic System ignored this and other petitions that were made along the same lines in other General Assembly sessions and South Africa continued participating in institutions in the Antarctic System. This shows to a large degree the coherence and power that the Antarctic Treaty members have in order to dare openly to challenge the United Nations General Assembly.
Solution for Controversies
In line with the same logic as the principle of abstaining from the use of power, Article XI of the Antarctic Treaty regulates the mechanisms that should operate in case 48 Name that the General Assembly of the United Nations gives to the topics related to Antarctica. 49 Charney (1996) p. 74. of controversy, with which it seeks to maintain the principle that Antarctica is only for peaceful purposes and where harmony should prevail.
Under this framework, in the case that a controversy should arise between two or more Contracting Parties concerning the interpretation or the implementation of the treaty: 
The Support of Some Non-Governmental Organizations (NGOs)
Aside from the state mechanisms for protection of the Antarctic territory contemplated in the Antarctic Treaty, non-governmental organizations (NGOs) exist that also contribute in order to avoid bad conditions in Antarctica. Given the large offering of NGOs principally working on environmental topics, we will limit our descriptions to two examples of the role that they can have in protecting the Antarctic territory.
One example is that of the NGO Antarctic and Southern Ocean Coalition (ASOC) that, as indicated in its name, is a coalition of more than 240 members whose objective is "to assure that the environmental and scientifi c assets without comparison in the Antarctic region are recognized, respected, and protected for all those that work there or visit" 51 .
The ASOC regularly attends, in their role as observer, different scientifi c and technical meetings of the Antarctic Treaty, including the Consultative Meetings of the Antarctic Treaty and the annual meetings of the Commission for the Conservation of Antarctic Marine Living Resources (CCAMLR). Their participation in these instances represents a contribution for the protection of the Antarctic territory since it advises and plays an active role in the environmental polices and the Antarctic fi shing.
Of course, other NGOs exist such as the Sea Shepherd Conservation Society whose role in protecting the Antarctic environment is not as institutionalized as the ASOC, but rather has an active role through which it exercises "direct action" 52 practices. One of the most well-known practices of "direct action", but not the only one, is the protection of the whales using tactics that hinder the whaling ships that hunt them and for which the leader of this NGO Paul Watson has had various confrontations with Japanese whalers.
THE INTERNATIONAL CUSTOM AS MECHANISM FOR ANTARCTIC PROTECTION
The mechanisms laid out in the Antarctic Treaty, with their handicaps, have been successful in protecting the white continent, but according to the principle of law pacta tertiis nec nocent nec prosunt, these mechanisms are only applicable to the states that are party to this treaty and are not applicable to more than 140 states on the planet that are party to the United Nations Organization, but that have not signed the Antarctic Treaty.
Therefore, it is valid to ask: What would happen if some state that is not party is unaware of the provisions in the Antarctic Treaty, or if a state party to the treaty denounces it and subsequently claims to not recognize the institutionality of Antarctica? 53 Can something be done to this non-party state or the one that has denounced the treaty that is going against the rulings of the Antarctic Treaty, specifi cally the principles over the peaceful usage of Antarctica, by way of some legal mechanism of international law?
In order to give an adequate response to these questions, we consider that one of the mechanisms that makes possible the enforcement of the Antarctic Treaty over third party states is international custom. This position consists in asserting that the Antarctic Treaty, particularly the usage of the Antarctic territory for peaceful purposes, has created uniform and obligatory practices in a way that would have the same effect as international custom and, therefore, would be binding under this perspective for those third party non-party states.
In order to proceed in putting forward the argumentation, according to which the principles of the Antarctic Treaty have been established as custom of international law, we will fi rst deal with what makes up the custom of international law and, subsequently, the policy between custom and treaty will be analyzed.
We 
This provision shall not prejudice the power of the Court to decide a case en aequo et bono, if the parties agree thereto",
The literal meaning of b. in the article under consideration establishes that in order to defi ne a conduct as a custom of international law, it should be "a general practice accepted by law" of which two elements emanate: on one hand, there is an external or physical element that is a reiterated or common practice 55 and, on the other hand, there should exist a psychological element, opinio juris sive necessitatis or simply opinio juris, that consists in the conviction among the states that this determined type of conduct is demanded by international law 56 , namely that it is a obligatory practice.
Therefore, the International Court of Justice in the case of the North Sea Continental Shelf Cases determined that:
"Not only must the acts concerned amount to a settled practice, but they must also be such, or be carried out in such a way, as to be evidence of a belief that this practice is rendered obligatory by the existence of a rule of law requiring it. The need for such a belief, i.e., the existence of a subjective element, is implicit in the very notion of the opinio juris sive necessitatis. The States concerned must therefore feel that they are conforming to what amounts to a legal obligation" 57 .
Having reviewed that concerning to what is custom in international law, and the elements that it requires to consolidate itself as such, it is important to address how the Antarctic Treaty can be converted into a custom of international law.
Following the author Eduardo Jiménez de Aréchaga, the interrelation between custom and the treaties can be found by way of that which this author calls "effects". In this regard, there are three types of effects, which are known as: (i) the declarative effect, (ii) the crystallizer effect and (iii) the constituent or generator effect 58 .
The declarative effect consists in that a preexistent custom is declared or enunciated in a treaty in such a way that the existence of the treaty is proof of the custom, even if the treaty has not taken effect 59 . We consider it diffi cult for the Antarctic Treaty to fi t into this type of effect given that previous to the formation of the treaty no custom existed with respect to the Antarctic territory, but rather the contrary for there had been a constant dispute and a number of authors that kept world peace and security at unease, which was succinctly related when dealing with the formation of the Antarctic Treaty. Based on the above, this effect could not be useful when arguing that the Antarctic Treaty had created international custom. This is the reason for which we will analyze the other effects.
55 Rousseau (1961) This effect covers up certain problems in order for it to be applicable to the Antarctic Treaty. On one hand, it requires a customary practice previous to the treaty, a practice that did not exist before the Washington Convention in 1959, from which was born the Antarctic Treaty, except with regard to research freedom that was instituted in the International Geophysical Year (1957 Year ( -1958 . Except for a brief period between one event and another (less than three years), it is not easy to assert that research freedom already had been constituted as a customary practice for the Antarctic case, motive for which in a concrete case it could provide evidence that the treaty does not "effectively gather the customary Law" 62 .
With regard to the usage of the Antarctic territory for peaceful purposes, the situation is similar to that of the cases on freedom of scientifi c research since the precedents are not suffi cient in the past and what had happened before the Antarctic Treaty was a fi ght to ensure territorial claims, as has already been mentioned. Perhaps, the most convincing demonstration of the peaceful usage of the Antarctic territory previous to the Washington Conference was that carried out by India en the United Nations General Assembly in 1956, however, is far from earning the title of having generated custom. This pronouncement expressed the following: "Antarctica, a region that spans more than six million square miles of territory, has a considerable strategic, climatic, and geophysical importance for the world as a whole. With the development of faster communication channels, the area will soon hold a key position of importance in the well-being and progress of nations. The natural wealth of its territorial mass is believed to be considerable and its coastal zones contain important sources of food (…) The Government of India considers that in order to strengthen universal peace, it would be appropriate and timely for all nations to agree and assert that the area will be used as a whole for peaceful means and for the general wellbeing" 63 .
60 "To crystallize" is understood in international law as the act in which a custom takes on an obligatory character. On the specifi cs, consult among others: Villiger (1985) pp. 36-37. 61 Diez De Velasco (2004) On the other hand, the crystallizer effect loses its effectiveness in the presence of the persistent objector fi gure, a fi gure that appears when a state clearly and consistently demonstrates its opposition to a ruling of customary international law from its creation, in this way avoiding the binding universal effect 64 . In the concrete case of the Antarctic Treaty, it is enough to remember that this took place precisely because there was no agreement about the way in which the Antarctic territory should be used and, accordingly, we dare to assert that the conduct of the states that struggled for this territory was an expressed objection 65 that contradicted the principles of its peaceful usage. Evidence of this is clearly stated by Dodds in the following terms in the case of Chile, Argentina, and Great Britain:
"Argentina, Great Britain, and Chile were buried in a diplomatic and physical competition for the Antarctic Peninsula (in the 50s of last century). The three countries occupied themselves creating more and more research stations and sought to marginalize the presences of others by destroying any evidence of previous occupation and by producing increasingly more detailed maps of their respective territories" 66 .
Given the above, we consider that it is not viable to assert that the Antarctic Treaty, mainly regarding its peaceful usage, could be considered as a crystallizer for rulings of customary law since, given the events previous to the signing of this treaty, there were no legal elements to think possible the emergence of a custom being crystallized through the treaty.
With respect to the constituent or generator effect, Jiménez de Aréchaga states that this comes from the formation of a custom starting from a ruling in a treaty and thanks to a constant and uniform subsequent practice by the states conforming to that established in the treaty 67 .
We consider that with the Antarctic Treaty a constant and uniform practice has been progressively created with regard to the peaceful usage of the Antarctic territory without sovereignty, while, in turn, creating respect for the freedom of scientifi c investigation. This assertion is sustained in that the Antarctic Treaty has remained untouched since its creation, despite its Article XII authorizing modifi cations under certain conditions. Given that it has not been modifi ed and even the subsequent treaties that form part of the Antarctic System (such as the Madrid Protocol in 1991) recognize that they do not modify it, the practices based on the Antarctic Treaty are uniform, especially in the case of the peaceful usage of the Antarctic territory.
64 Currie (2008) p. 44. 65 This position is sustained by the argumentation of Patrick Dumberry and according to his arguments the relevant part in order to exert an objection is not the form, but rather the intention of the state to oppose the emerging custom, in such a way that the objection can materialize by any means. On the specifi cs, see Dumberry (2010) The big problem that could be pointed out with respect to this effect, in order to determine if there is international custom, concerns whether or not the general practice created by the Antarctic Treaty is accepted as law or, in other words, if the practice of using the Antarctic territory for peaceful purposes has opinio juris sive necessitatis 68 . In order to determine this psychological character of obligation of peaceful usage of Antarctica, we consider the most useful test to be the treatment that has been given to the "Question of Antarctica" in the General Assembly of the United Nations, especially that expressed in the resolutions on this topic.
The former has its foundation because, in addition to the possible generator effect of custom in international law that could be attributed to the Antarctic Treaty, which could be questionable 69 , the resolutions of the General Assembly of the United Nations can constitute proof of customary law, according to a majority of authors 70 .
Therefore, the Committee on the Formation of Customary Law of the International Law Association 71 gives a fundamental importance to the resolutions of the General Assembly for the formation of international custom as there is a large amount of political content in these UN resolutions. Not only are the developed states represented, but also the developing states and those recently made independent or created, in such a way that having approved the resolutions these states cannot claim that they are persistent objectors, nor that in their arriving later, in this case to the Antarctic Treaty, they could not make some objection or fi nd fault.
In addition to the doctrinal positions that give validity of opinio juris to the resolutions of the General Assembly at the UN, the International Court of Justice accordingly declared in their Advisory Opinion on July 8, 1996 about the legality of the threat or usage of nuclear weapons in the following way: While pronouncements have existed about the Question of Antarctica in the General Assembly of the UN since the 50s of the last century, such as the one made by India in1956, since the 38 th period of sessions that this institution celebrated in 1983, they have dealt with the topic on 16 different opportunities, the last in 2005. In the resolutions that have come from these sessions the assertion (or reassertion) of the peaceful usage of the Antarctic territory, the recognition of the Antarctic Treaty, and the importance of the Antarctic System have all been reiterated. The expressions that generally are used in this regard are the following:
• "Reaffi rming its conviction that, in the interest of all humanity, Antarctica should continue to be used exclusively for peaceful means and not as the setting nor the object of international disagreements".
• "Recognizing that the Antarctic Treaty, in which is stipulated, among other things, the demilitarization of the continent, the prohibition of nuclear explosives and the elimination of nuclear waste, the freedom of scientifi c research, and the free exchange of scientifi c data, promotes the intentions and principles of the Charter".
• "Bearing in mind the Antarctic Treaty and the importance of the system derived from it", We consider that the constant and uniform reiteration that the resolutions of the General Assembly of the UN make on the peaceful usage of the Antarctic territory, such as the recognition of the Antarctic Treaty and the system coming out of it, is convincing proof of the obligatory character that should be maintained in the international arena with respect to Antarctica. In the resolutions the psychological element of the custom of international law, in other words opinio juris, is present and, if added that it is a general practice, then we believe that all the requirements exist to argue that there is international custom. Therefore, a state that is not party to the Antarctic Treaty should respect the principles established in it, mainly that concerning the peaceful usage of the Antarctic territory.
Additionally, if a state that is not party to the Antarctic Treaty and that has voted on some or all of the resolutions on the Question of Antarctica should be unaware of the mentioned principles, we believe that it is possible to put into practice the North American law fi gure that has been incorporated in the international law of Estoppel, according to which a "person (in this case a state) cannot be allowed to deny a state of truth that they have established as the truth, expressly through words or implicitly through their conduct…" 73 .
73 Díez-Picazo y Ponce de León (1963) p. 62. with respect to the validity of the award until various years passed after having had knowledge of the award text confi rms the conclusion to which the Court as reached" 75 .
In conclusion, the resolutions of the United Nations Organization on the "Question of Antarctica" are evidence of uniformity of the practice of peaceful usage of the Antarctic territory, in terms of the constant reiteration and in the same literal tone as the resolutions, and of the opinio juris of the established principles of the Antarctic Treaty. Even if one accepts a certain doctrinal sector, these resolutions can be considered the source in itself of international custom 76 , although it can be criticized that Article 38 of the Statute of the International Court of Justice does not make reference to the resolutions as sources of international law so that the Court decides 77 .
CONCLUSIONS
Throughout this paper, one has been able to observe that the Antarctic Treaty has some mechanisms that have been successful in protecting the Antarctic territory and so that it is used for peaceful purposes, although some of these mechanisms can be criticized or have some fl aws. The research problem that it was attempting to solve concerned the legal situation in the case that the own mechanisms of the mentioned treaty should fail in protecting its legally protected interests, concretely if it could be argued that the principles in the Antarctic Treaty have constituted custom in international public law and, therefore, it is source of valid law against third party states that are not party to the Antarctic Treaty.
After carrying out an analysis, we consider that in the given case that a third party state not party to the Antarctic Treaty is unaware of the principle of peaceful usage of Antarctica, it is possible to argue that this principle has constituted custom in international law and, therefore, valid against states that eventually denounce the Antarctic Treaty or that do not take part in it, position in which the Antarctic territory will be protected against a non-peaceful usage.
However, in the eventuality that a state not party to the Antarctic Treaty infringes upon the principles contained in it, the states parties to it would be those to employ, using a controversy resolution mechanism of their choice, the international custom constituted by the Antarctic Treaty. In international law the burden of proof, onus probandi, rests with those who argue for the practice that is supposedly custom, such as that established by the International Court of Justice in the "Right to Asylum Case" between Colombia and Peru, in which it expressed that the "party that invokes a custom of this nature should prove that it has been constituted in such a way that it has been made obligatory for the other party" 78 .
We consider that the states parties to the Antarctic Treaty and the Antarctic System should start a strong diplomatic campaign with the purpose of getting a large number of states to become parties to the treaty, given that this is an open treaty according to its Article XIII stating that anyone can join. If the number of states parties grows, the system would have more legitimacy and strength in the case of attacks on the guiding principles of the Antarctic System, independent of the fact that until now that the Antarctic protection mechanisms expressed in the Antarctic Treaty have been successful and that one can validly argue that it makes up an international custom with respect to the treaty to make its principles valid against third party states not party to the Antarctic Treaty.
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